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THE COMMUNITY DEVELOPMENT COMMITTEE MET IN COMMITTEE 
ROOM 2, PARLIAMENT HOUSE, HOBART, ON THURSDAY, 19 JANUARY 2012. 
 
 
RIGHT TO INFORMATION INVESTIGATION 
 
 
Mr SIMON ALLSTON, OMBUDSMAN, WAS CALLED AND EXAMINED. 
 
 
Mr ALLSTON - I have Richard Connock, Director, Office of the Ombudsman, with me and 

last time I was here I had Terry McCully with me who is an investigation officer who has 
been working in FOI. 

 
CHAIR (Ms White) - Thank you, Mr Allston.  We will have Mr Groom join us shortly, he is 

just doing something else, but I thank you for returning to the committee to provide 
further evidence.  Do you have an opening statement you would like to make before we 
begin? 

 
Mr ALLSTON - I have a number of things that I would like to deal with. When we finished 

last time I had with me some notes which were in the nature of a chronology of events 
and I was asked if I would develop that chronology so that I could give it to the 
committee.  I have done that and I have that in front of me.  Since I was going to speak to 
it and also speak to another document which arose out of that evidence and since 
Mr Booth is on the telephone maybe it would be best if I give you these documents so 
that they can be faxed, e-mailed or whatever to him so that he has them in front of him 
while I am speaking. 

 
Mr BOOTH - Thank you. 
 
Mr ALLSTON - I have a copy for everybody in this room and you said Mr Groom is 

coming. 
 
CHAIR - In light of that then until Kim gets these documents, was there anything else you 

wanted to mention before we went through the chronology? 
 
Mr ALLSTON - No.  I was just going to outline first of all the things that I was going to deal 

with and then move into them one by one, but I am here to answer the committee's 
questions if you have other questions that you want to raise with me. 

 
Mr STURGES - Chair, my recollection of the last appearance before the committee was that 

we spent as a committee a fair deal of time asking the Ombudsman some questions.  The 
Ombudsman, actually indicated that he had some matters listed that he would like to go 
through and it is my understanding that that is the purpose of reconvening today to allow 
him to go through those matters that he had prepared.  I do not know if that is your 
recollection. 

 
Mr ALLSTON - Exactly, but there were a number of things that arose out of reading the 

transcript that I thought it was only right that I address for the committee.  I have had a 
chance to read the transcript a couple of times since - and that is both a transcript of 
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Mr Todd's evidence, that of Rick Snell's evidence and my own evidence.  One of the 
matters I can deal with immediately. 

 
 There was a mention at one stage in the transcript that I have spent a day a week on 

working on Integrity Commission matters in the last year but that was actually a month 
and that is what it says in the annual report that I was referring to so if I can correct that.  
Then I thought I would take the committee through the chronology and then during the 
evidence I was asked to give an estimate I think of the amount of resources that other 
offices interstate have for RTI and I gave inaccurate information in response to that.  I 
actually have a two-page document which goes into that so I need to explain that to the 
committee. 

 
 Then the issues arising from the transcript are these:  there is quite a lot of discussion 

about section 10 of the RTI act in Mr Todd's evidence and also I think it was raised with 
me, if I remember correctly, by Mr Booth and so I wanted to talk about that and the 
policy behind it, et cetera.  Quite a lot was said about the public interest and I think I 
need to explain that. 

 
Mr BOOTH - Excuse me, if I could for half a minute, Simon.  If you could try to speak 

towards the microphone - 
 
CHAIR - We can move that in a bit closer, Kim. 
 
Mr BOOTH - Thank you.  It is not too bad but it drops in and out. 
 
Mr ALLSTON - It is closer to me now, Kim. 
 
Mr BOOTH - Thank you, that is good. 
 
Mr ALLSTON - The issue arising from the transcript section 10 of the RTI act, the issue of 

the public interest, and there was a mention by Mr Todd of section 9 of the Ombudsman 
Act so I need to say something about that.  Then lastly I thought the committee wanted 
me to talk about how the RTI act is going generally and I have a few small observations 
on that.     

 
CHAIR - That would be terrific. 
 
Mr ALLSTON - Shall we wait until Kim has the chronology, or would you like me to start? 
 
CHAIR - Considering Mr Groom said he would not be far away, we should probably give 

them - 
 
Mr BOOTH - Sorry, is that a question? 
 
CHAIR - Kim, we are considering whether we wait until you have the documents in front of 

you before we proceed. 
 
Mr BOOTH - I am content for you to start because it will all be on Hansard anyway. 
 
CHAIR - It will not be far away anyway so we will begin - thank you. 
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Mr ALLSTON - I have given the committee a four-page chronology.  The purpose of this, as 

you will recall in the evidence I gave last time, is to give an indication of the history of 
the engagement with Mr Todd and with that evidence there is a background, an 
indication of the level of work that has been involved with my office with the resources 
that I described last time, and which I will talk about further today. 

 
 The chronology starts by referring to when the BPL, the Broadband over Powerlines 

Trial, took place.  It ended in November 2007, as I understand it, on Aurora's evidence 
and I believe Mr Todd asserts it ended in January 2008.  He apparently made a complaint 
to Aurora in July 2006 about excessive electromagnetic interference from the trial and 
then in June 2007 he went to the Tasmanian Energy Regulator alleging a breach by 
Aurora of its licence, based on an alleged breach of the Tasmanian Electricity Code.  The 
licence basically requires compliance with the code, as does the act, and the code 
provides certain responses in relation to levels of electromagnetic interference. 

 
 Mr Todd came to me for the first time in August 2007 under the Ombudsman Act, and he 

made his first application for review to me under the Freedom of Information Act in 
November 2007.  In March 2008 - and this was responding to the complaint which was 
lodged in June 2007 - the regulator issued a statement of findings on Mr Todd's 
complaint.  He found that Aurora was in breach of the code, and therefore of its licence, 
but he said that since Aurora had ceased the BPL trials he did not intend to take any 
further action.   

 
 That probably needs explanation.  You have to ask what was open to the regulator to do 

on finding that a breach of the licence had occurred.  There would have been the potential 
for prosecution under Section 114B of the Electricity Supply Industry Act and in the 
worst case where there is a breach of licence, the licence can be cancelled.  Obviously 
you would not do that with a monopoly electricity provider such as Aurora, so basically 
the question was whether or not the regulator would prosecute, and one would assume 
that Mr Todd is asserting that the regulator should have done so.  As you will recall, I 
made the observation in the last hearing that this is a call for an officer like that to make, 
it is a judgment call, and one cannot necessarily criticise it.  The regulator clearly thought 
that since the trial was over then nothing further needed to be done.  That is, in a sense,  
where Mr Todd's activities start. 

 
 In April 2008, I handed down a decision in relation to one of Mr Todd's applications for 

review which had been made on 31 January 2008 and I found that the information Mr 
Todd wanted was not covered by the request that he had made and I dealt with the matter 
on that basis.  But I observed in passing that Aurora had failed to comply with its 
obligations under Section 31 of the FOI act, which was an obligation to consult before it 
made its decision.  This is picked up two entries later where Kim asked me a question in 
Estimates about whether or not I had made a finding that Aurora had been in breach of 
the act - that is as I recall that question.  I said, 'No,' and Mr Todd then went to the 
police - this is on 11 August 2008 - alleging perjury by me in answering that question.  
Mind you, I wasn't on oath at the time, which is interesting.  The police decided that the 
answer was true and therefore they said they wouldn't investigate the matter.  That was 
October 2008. 
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 If I can follow this through, because I think it's quite important for this to be seen, on 
27 October 2009, Mr Todd made an FOI request to the police in relation to its handling 
of the allegation of perjury.  That resulted in an application for review to me questioning 
the police's decision, which you will see at 13 January 2010.  So there's an example of an 
issue arising and then being followed through to its end.  At the very start, it was 
complained that I had not committed perjury but Mr Todd - I know from subsequent 
correspondence - cannot accept that. 

 
 So coming back to May 2008, Mr Todd made his complaint to me about the regulator.  I 

wasn't able to deal with that because Mr Todd was not a person aggrieved within the 
terms of the Ombudsman Act and the matter was closed on that basis. 

 
 In late 2008 - and you'll recall that this was mentioned in evidence before this 

committee - it was found through an internal audit that the person who was making FOI 
decisions within Aurora did not have access to all of the data that needed to be searched 
in response to a request.  So this internal audit was carried out and established that fact, 
and the company systems were changed in order to make sure that that wasn't a problem 
for the future. 

 
Mr BOOTH - In regard to the discovery now described as a secret cupboard of documents 

that weren't put into the document management system in accordance with the law, you 
said that an audit discovered that.  What was the catalyst for that audit?  Was that as a 
result of Todd discovering those documents through FOI requests for ccs of documents 
that apparently didn't exist? 

 
Mr ALLSTON - Yes, I understand so, particularly from reading the transcript of the 

evidence before the committee, that he was the person who indicated that an audit was 
required.  So, yes, the audit would never have taken place but for his endeavours; there is 
no doubt about that. 

 
Mr BOOTH - Right. 
 
Mr ALLSTON - As for calling it a 'secret cupboard', that would suggest that the action of 

not giving the FOI officer access to all of the documents which were held by Aurora was 
deliberate.  I don't think on the evidence that I've seen that that's a fair suggestion. 

 
Mr BOOTH - Whether it was or wasn't, I suppose the important thing was a discovery that 

there was something happening, whether it was deliberate or not, but it was as a result of 
the denial that the documents existed and then the discovery of them through FOI that 
found them. 

 
Mr ALLSTON - There's so much detail in this it's hard to say.  I'm not sure there was 

evidence of a denial that the documents existed.  It's just that they weren't yielded up and 
then Mr Todd realised that there must be other documents that hadn't been found.  So the 
audit took place and it was discovered why they hadn't been found.  The notion of the 
secret cupboard also suggests that this was all collected in one place, and that is not the 
case.  It was a matter of fact that the document management system was so configured 
that the person who was searching couldn't find everything that existed. 
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Mr BOOTH - Was that something that was programmed into their search function, that in 
fact certain computers or certain document repositories could not be searched under the 
normal process of going through to look at documents? 

 
Mr ALLSTON - That's usually the case with record management systems.  Some people can 

look at everything in the system; some people only have permission to look at certain 
parts of it. 

 
Mr BOOTH - Did you ever discover why the FOI officer, whom one would assume would 

have access to everything, was denied access?  That would be programmed into the 
computer, wouldn't it? 

 
Mr ALLSTON - The reason why wouldn't be.  The fact that they couldn't access it is a fact 

and it was discovered by the audit.  As I recall, the audit didn't expose any reason why 
this was so.  It just said, 'This was so and it wasn't satisfactory', and clearly it wasn't 
satisfactory.  

 
 To 21 January, by this time I had been receiving complaints and applications for review 

from Mr Todd for over a year and I thought it was important that I meet with him to try 
to understand his concerns and just see whether there was some way in which we could 
address them and limit the work that was being imposed upon the office.  By this time I 
had 22 matters from him, either under the Ombudsman Act or the FOI act.  It was a long 
discussion; Richard Connock was there with me, it was a couple of hours.  It started very 
strangely when Mr Todd sought to put me on a caution as if I was in a police interview 
and sought to record the interview.  In all events I heard him out and it came down to 
this.  Leaving aside the FOI issues, the question arose as to whether or not as 
Ombudsman I should carry out an investigation into the investigation the regulator had 
conducted of the breach by Aurora of its licence.  The only way I could do that, because 
Mr Todd didn't have the necessary standing, would be to deal with those matters on my 
own motion.  I decided and I told him there and then that an own-motion investigation of 
these matters was not justified. 

 
 If I can expand on that, I told the committee at the last hearing of how many jurisdictions 

the Ombudsman and Health Complaints Commissioner has to cover in this State.  As you 
will see from my annual reports, there were six of them.  I have regularly complained 
about limited resources and I have also pointed out the importance to the State of the 
Ombudsman conducting own-motion investigations.  It is essential that the Ombudsman, 
as one of the accountability officers of the State, be able to, at his or her discretion, go 
and look at issues without having a complaint before him on those matters.  But the 
question that was arising here was whether I would dedicate resources of that kind, 
considering that most of the resources of the office are taken up with dealing with 
complaints and matters which people ask you to take up, whether I would commit 
discretionary resources to those matters.  I said I was not satisfied that that was warranted 
and I have maintained that view and am still of that view. 

 
 I have applied discretionary resources during my time as Ombudsman to matters which 

are principally very serious systemic problems, where there are human rights issues - for 
instance affecting prisoners and mental health patients - those sorts of things which 
would necessarily stir an Ombudsman into action.  Latterly we have been putting own-
motion resources into matters where we have had a lot of complaints, and we cannot deal 
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with them all, if they show a problem which is potentially systemic of nature and it is 
best and most efficient to deal with all of them by a single investigation.  One of those is 
happening at the moment in relation to the administration of the controls by the 
Department of Health and Human Services over narcotic drugs.  I have just commenced 
another one, which the office will complete after I have left, which relates to the handling 
by mental health services of the funds owned by patients.  These are the sorts of things 
where own-motion powers are justified. 

 
 In this situation, where Aurora had been running a trial in breach of its licence, which 

was completed and which the regulator had already looked at and determined it did not 
warrant further action, in a setting governed by the Electricity Supply Industry Act which 
would involve prosecution or, as I mentioned earlier, cancellation of a licence, it seemed 
to me that it was unjustified that those resources be put into that matter.  Mr Todd 
disagrees.  He is welcome to disagree but it is my job as Ombudsman to decide where I 
put my resources and that is the decision I made and have maintained ever since. 

 
Mr BOOTH - Going back to the reason why you had such a huge amount of work, and 

having looked at the matter, there is no doubt there was a significant body of evidence 
provided by Mr Todd.  The RTI is an act of parliament and there are penalties involved.  
Parliament has passed laws that we expect to be upheld.  On the 21 January on your time 
line you said that you had received 22 matters from Mr Todd.  My recollection of that 
would be that they would be effectively appealing to you to overturn Aurora's refusal to 
provide information, is that not generally correct? 

 
Mr ALLSTON - In most cases, if I recall correctly, not refusal but failure to do so.  Most of 

the time when we were dealing under the FOI act with deemed refusals because Aurora 
was not complying with the requirement to get - 

 
Mr BOOTH - It has not been denied by yourself or anybody else that Aurora operated in 

breach of their licence, there was a whole bunch of offences that have been documented 
and proven by FOI and RTI that happened, so how do we as legislators put something in 
place to stop an agency deliberately obstructing, say, legitimate requests that we all agree 
are in the public interest - the committee has agreed that this issue is in the public interest 
and ought to have been discoverable?  How do we stop an agency or any other 
responsive party frustrating the legislation by creating such an interminable quagmire 
that then ties your office up if you have a persistent person who wants to get to the 
bottom of something?  How do you stop that happening?  As legislators we need to have 
some mechanism where you can simply go back and make a finding and order Aurora.  
Had you been able to order that in the first instance, or had you done so, then 80 per cent 
of this clogging up of the system would not have occurred. 

 
Mr ALLSTON - I could not have ordered it, Kim, because I didn't have the powers. 
 
Mr BOOTH - No, that is the point I am asking.  The issue of Broadband over Powerlines is a 

good example for us to work on how to best develop the RTI act to make sure that we 
have good legislation.  You have been through this, you've had all the information, we've 
all had it, if something happened that should not have, but it became a mountain because 
Aurora did not supply the information and in fact embarked on a denial strategy, which 
is quite clear.  I have had to put in FOIs to Aurora myself and I have asked questions at 
Estimates and they have constantly prevaricated and refused to provide honest responses 
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to straight questions.  How would you suggest legislation should stop that sort of thing 
happening? 

 
Mr ALLSTON - Kim, there are lot of inferences in your question which I just do not agree 

with. 
 
Mr BOOTH - Which ones don't you agree with, Simon? 
 
Mr ALLSTON - So many that it is hard to pick them out.  The main inference is that Aurora 

was deliberately doing this, and I addressed that in my evidence last time.  The 
perception that I have, and it has not changed, is that Aurora was inexperienced with this 
act.  They suddenly had this person come along who made a lot of requests of it very 
quickly and they just didn't know how to deal with it, they just hadn't seen this sort of 
stuff before and it took them a long while to wake up to their responsibilities.   

 
 I have never had the impression that Aurora was trying to drag this out, to obfuscate, to 

shake Mr Todd off, or anything of that nature.  It is what I said last time, when you have 
the choice between corruption and ineptitude, you should normally look at ineptitude.  
Here you have an agency which didn't know what to do. 

 
 Another electricity company took the point with me earlier than this that they were not 

subject to the FOI act.  Aurora knew that that argument was around but they never took 
it, they decided that they were going to try to comply but it took them an awful long 
while to get up to speed and it was only when - and I will come to this in the chronology 
- I started to apply the pressure to them and said, 'Get on with it and do something about 
it', that they finally put resources into it and they then hired an officer - who I believe is 
still on the payroll - who worked with them for about a year, working her way steadily 
through all this material.  I noticed in the transcript you suggested that that person was 
employed in order to assist in denying Mr Todd what he was after but that was not the 
case.  She was steadily working through the various requests that had accumulated. 

 
 Now coming back to your question, how do you deal with this problem?  It's a resourcing 

problem - I said that in my last evidence.  There was a suggestion made - and it came 
from Mr Snell; I think it was picked in the questioning - that maybe you should have a 
skilled unit somewhere in government which can go out and do some firefighting when 
an agency which doesn't know how to deal with the legislation is faced with a request of 
this kind. 

 
Mr BOOTH - I think Mr Sturges might have - 
 
Mr STURGES - Yes, I'm going to comment on that in a minute if I may. 
 
Mr BOOTH - Yes, it's a good point. 
 
Mr ALLSTON - That's one way you might attend to it.  But at the other end of it, where 

you're dealing with a review authority like myself, suddenly swamped with all of this 
material, the only way you can deal with that is to properly resource it.  But then you 
may need to put in some fences to try and make sure that a person who takes an 
obsessive or an unreasonable level of interest in the use of the act, and therefore 
overburdens agencies, can have their activities somewhat curtailed and that's the evident 
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purpose behind two of the amendments which are in this bill which the committee has 
before it. 

 
Mr STURGES - Chair, following on from that point, Professor Snell and the Ombudsman 

actually did go to this issue when we met on 2 December last year.  I am referring to my 
notes and not only did we discuss the issue of resourcing but it was also policies, 
procedures and processes to support the request for information under the RTI act and 
whilst I'm not foreshadowing or suggesting that this will be a recommendation in the 
report, it's certainly an area that I'd like to spend some more time later on looking into. 

 
 In fact I think Professor Snell made mention of some work that had been undertaken in 

Canada around this and we may be able to get that work that is being done there and 
ascertain what action came out of that. 

 
 But, clearly, the message I'm getting at the moment, at risk of verballing you, is that 

certainly resourcing is a significant issue but to support that there needs to be an 
understanding through polices, procedures and processes which may come about from a 
dedicated area that agencies can go to. 

 
Mr ALLSTON - I will come to that in my evidence because other jurisdictions in Australia 

resource this differently - better in my view -  
 
Mr BOOTH - But the outcome from that, Simon, is you've said that Aurora weren't 

deliberately obstructive, that they just didn't know the act and they weren't resourced 
properly to do it and then they got somebody on as a person to respond to these FOIs.  So 
had that situation not been the case, and were Aurora up to speed with their lawful 
requirements to operate their business and also had they understood the various acts that 
they worked under, how much of the work that you've been subjected to here, might then 
have never occurred?  I make the point here, Simon, very strongly - that I've looked at all 
of this stuff.  I've been following this now for a long time and I've seen all sorts of things 
through Aurora such as requiring Mr Todd to provide his FOIs on an approved form and 
all sorts of obstructive things that did nothing but frustrate, delay and add extra work, 
ultimately, on Aurora because of the argy-bargy that followed. 

 
 Whereas I make the point again, the information that Mr Todd finally got was not stuff 

that was not in the public interest, it wasn't stuff that should've been or properly would be 
kept secret under any act, he actually discovered stuff that had been deleted from records, 
deliberately so, and the existence of it was denied.  So I make the point again, in terms of 
resourcing if Aurora resourced properly and knew what they were doing would this have 
happened?  You probably wouldn't have had your deemed refusal request, you wouldn't 
have had most of the work that you've had if Aurora had done the right thing in the first 
place. 

 
Mr ALLSTON - That may well have been so.  I do wonder from what I've seen whether 

another agency which is better versed in this legislation, for instance DIER, would have 
ended up in a similar situation.  Even the big agencies would have trouble dealing with a 
rush of requests for information coming one after the other. 

 
Mr BOOTH - But the point being that the only reason they came to you one after the other - 
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Mr ALLSTON - No, I am talking about to the agency, Kim. 
 
Mr BOOTH - Okay. 
 
Mr ALLSTON - I may be seeing this incorrectly but Mr Todd seems to act in a particular 

way.  He puts in a request which has certain confines to it, and he gets the answer.  It 
enlivens his interest so he puts in another request and gets the answer to that one, and it 
cascades.  That may just be because this thing has developed the way it has but it may 
also be because of the way he is and the sorts of interests he has.  I have no idea.  I 
suspect that the way this thing developed would have taxed even really well resourced 
and experienced agencies, but I may be wrong as to that. 

 
Mr BOOTH - It really seems to be, Simon, that the information he requested was very 

simple.  He wanted evidence of interference.  He wanted documents showing 
measurements and Aurora just refused to supply them.  They blocked those requests, as 
they did with my FOIs.  Ultimately, astonishingly he managed to discover photographs of 
the transmission boxes with the power disconnected on the days when Aurora claimed 
that there was no interference.  He discovered what are actually falsified certificates of 
compliance that were presented to the board.  I have looked at the e-mail streams and you 
have had on that evidence as well, so your office has been aware of the fact that the board 
of Aurora signed off on false certificates of compliance.  Martin Wallace was there.  It is 
quite breathtaking in terms of the number of agencies that were very aware of what was 
going on.  People at the highest level didn't pick it up and yet when you look at the 
evidence it is in the public interest.  It is something the public had been misled about.  
There was a lot of public money wasted.  I think Aurora wasted many millions of dollars 
of public money on this.  I cannot see a reason why this escalated to where it was unless 
there had been lack of resourcing or lack of understanding from Aurora and they didn't 
actually know what the law said or they deliberately blocked it. 

 
Mr ALLSTON - I haven't seen evidence of deliberate blocking.  That is not say it is not there 

but I haven't seen it. 
 
Mr BOOTH - You would accept that the allegations made by Mr Todd with regard to 

breaches ultimately were all found to be correct.  They were found to be correct from 
evidence found on other computers that hadn't had that information deleted from them. 

 
Mr ALLSTON - But the regulator found that there had been a breach of the licence.  That is 

patent from the outset.  Mr Todd has wanted to investigate it further, for whatever reason.  
What has been happening here - and I made some reference to this at the last hearing - is 
that you have a citizen who has decided to take it upon himself to be a quasi-private 
investigator.  He hasn't been able to get the interest of various accountability agencies in 
the matter for all sorts of different reasons.  I have given mine, the regulator gave his, the 
Auditor-General has given his but the citizen hasn't been happy with this and decided he 
wants to keep on going.  That does raise the policy question, as I mentioned at the last 
hearing, to what extent does the State wish to allow the use of RTI legislation to that 
extent.  To what extent does the State want to resource it? 

 
Mr BOOTH - Whether he was acting as a self-appointed investigator or not the facts are that 

he actually discovered a whole bunch of offences that had been denied by Aurora and a 
fairly serious waste of public money in terms of the project, plus the clogging up of your 
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resources as a direct result of Aurora not providing evidence, including to myself as well.  
I have waited a couple of years for information.  I was looking the Broadband over 
Powerlines emissions report - the 13 July 2007 report - which finally came through on 25 
May 2010.  It should have been provided years before.  I asked for it in November 2008 
and it didn't surface until 25 May 2010, and then it was a massaged version anyway.  It 
actually had deleted the explicit advice about the breach. 

 
Mr ALLSTON - That comes back to issues about the public interest, which I need to address 

later because there seem to be some misconceptions about how the legislation works. 
 
Mr GROOM - The question you pose is a very good one: is there a public interest in 

facilitating these lines of inquires?  I think Mr Booth makes a very fair point.  The 
evidence shows that some of the questions asked seem to be reasonable questions, and 
then it seemed to cascade.  There appeared to be a defensiveness in response to it and we 
then got to the position where, as I think you are suggesting, that even if it were dealt 
with by a bigger department, a better resourced department, a department that had more 
experience, it would still be difficult.  Where do you draw the line? 

 
Mr ALLSTON - In the end you have to put some limits on it.  It is true with everything; you 

can always have too much of a good thing.  This legislation is essential for the operation 
of our democracy; there is no question about that.  It is important that citizens be able to 
look behind the curtain and see what is going on so as to keep a government to account, 
to make sure that wrong things do not happen, but you cannot fund it forever.  
Legislation like this is designed on an assumption that it will be used reasonably.  If it is 
overused then it puts all sorts of pressures on the system and you start having meetings 
like this. 

 
Mr GROOM - Where is that line and who makes that call? 
 
Mr ALLSTON - The Parliament ultimately decides what it is going to do both by creating 

the legislation and deciding what the appropriations are. 
 
Mr GROOM - But someone has to make a judgment, presumably.  You are talking about 

reasonableness, that at a certain point it might become unreasonable, so someone is 
making that assessment.  Who should make that assessment and where is the line? 

 
Mr ALLSTON - This bill puts it with the Ombudsman and ultimately you do have to put it 

with somebody.  You have to put it with a decision-maker and ultimately, as I said in my 
previous evidence, you have to trust those people.  You go to lots of trouble to try to 
appoint the right person but once you have appointed them you have to trust them.  
People can go to the Supreme Court if they make errors of law, if they make errors of 
judgment or their judgment is different from the judgment of another person.  That is 
how it is, and Rick Snell said the same thing. 

 
Mr GROOM - How does that work?  At the moment, does the legislation facilitate the 

Ombudsman to make that call?  Do we need to amend the law?  Do we need to scope a 
test in some way or should we just leave it?  I am interested in your view. 

 
Mr ALLSTON - When the RTI act was designed - 
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Mr BOOTH - RTI or FOI? 
 
Mr ALLSTON - RTI.  I was part of an advisory committee that helped develop the 

legislation.  We looked at the problems which the old act had raised - for instance, the 
requirement of the Ombudsman to turn around a review in 30 days, which as you will see 
from the documentation was totally unworkable.  We looked at all the problems which 
the old act had created and we tried to solve them.  Amongst the solutions which were 
brought up were vastly increased powers for the Ombudsman.  For instance, I tried to 
have a directions hearing at one stage to try to get some shape on all this.  I did not have 
the power to do it.  Mr Todd pointed out that I didn't have the power to do it and basically 
didn't cooperate and I had to move on without that tool. 

 
 Now I have that tool.  As it turns out, we've been going for, what, 18 months and we've 

only had one such hearing because now people know that the Ombudsman has those 
powers and you get lots of cooperation. 

 
 So, yes, the act is much better than the old one but there are these two things which are 

suggested in this bill which, to my mind, would be improvements.  The first one being 
where you get a lot of applications together, you can lump them together for the purpose 
of determining whether or not you have a voluminous request.  I made a decision of that 
nature using legal reasoning under the FOI act in Mr Todd's situation but it shouldn't be 
necessary to go through that so this is a clarifying provision and the other one is to 
enable the Ombudsman to determine that he's not going to deal with this application for a 
review because he's had an unreasonable number of applications from the same 
individual. 

 
 In this case I may or may not have used such power had I had it, and that's an example of 

the gatekeeper - the statutory officer - who says, 'Thus far, but no further.' 
 
Mr BOOTH - Simon, you still haven't answered - to my satisfaction anyway - the question 

I've put to you.  I've used as an example Broadband over Powerlines.  We seem to be 
looking at an amendment to what was the RTI act but it's spawned out of FOI. 

 
 I think your evidence shows - and if I'm not correct, correct me - the only example of 

what you or other people might regard as excessive use of RTI or FOI and the reason we 
now have these amendments before us is to deal with people like Mr Todd.  But I put it 
to you again that the consequences of the action of Aurora and their denials actually put 
people's lives at risk.  For example, with the ham radio operators who operate emergency 
transmissions for things like the Sydney to Hobart Yacht Race found that their 
frequencies were so grossly interfered with that they were unable to operate their 
transmissions. 

 
 Now that might seem inconsequential if they're discussing having a barbeque but it 

happens to be that there's a distress signal that comes over which yachts know they can 
call - they count on it - and it's blocked out because of Broadband over Powerlines and 
somebody complains about that - remember they started in 2005 - and there was constant 
denial by Aurora.  I would have thought that you'd be congratulated for exposing what 
was, first of all, the serious breach in the law and their failure by the regulators.  That 
goes right back to the Energy Regulator. 
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 In fact if I have a look at the work that you've done, Simon, with all respect, I don't think 
you've done your job and I don't think the Ombudsman's done his job properly because if 
you looked at the documentation volume, as it was, it should have been stomped on years 
before now. 

 
Mr ALLSTON - That assumes that I've had all the information in front of me, which is not 

the case.  I've been drip-fed with information and I certainly haven't gone looking for 
everything that Mr Todd has generated and given to other bodies.  I deal with what's in 
front of me at the time. 

 
 On the issue of lives at risk et cetera and the breach of the law, there was a breach of the 

licence which was an offence under the Electricity Supply Industry Act but which wasn't 
prosecuted on the discretion of the regulator.  But it's important to consider what the 
breach of the licence was.  It was a breach of the code and as I recall those provisions, 
the code says essentially if an electricity entity finds that undue interference is being 
generated by its powerlines then it has to go and do something about it.  It doesn't say it 
mustn't generate undue interference but it has to go and do something about it, as a 
recall, quickly. 

 
Mr BOOTH - Simon, for the record, I think that's wrong.  My recollection of the act is in 

fact you are committing an offence if you exceed those conditions. 
 
Mr ALLSTON - No, you commit an offence if you breach the conditions of your licence - 

that's what the Electricity Supply Industry Act says and what the code says is that the 
entity must attend to undue interference if it becomes aware of it. 

 
Mr BOOTH - I think it says you have to ensure that you don't exceed it. 
 
Mr ALLSTON - That may be so but that is not as I recall it, but let us consider this.  Aurora 

has an enormous grid in the State.  At any particular point in time it may be generating 
interference there and the approach it took - and one might say it reasonably took; and I 
am just passing on a view, I don't have all the information in front of me - and the same 
approach is taken, as I understand it, by electricity entities elsewhere, is that it waits until 
other people tell it about interference because it is impossible to monitor the whole of the 
grid.   

 
Mr BOOTH - But up on the Tolmans Hill area this Mount Nelson so called trial went on for 

a long time and I understand that there were a lot more people involved.  A bloke called 
Conrad complained I think to Aurora as did a number of other people.  It wasn't just 
Todd.  I think Todd came on because nothing was happening with the complaints but 
we've got pictures and you've got pictures - I am sure that you have the same 
documentation - that show the power, the fuse links or whatever, disconnected from the 
transmission boxes on the power poles on the day when Aurora were claiming there was 
no interference. 

 
Mr ALLSTON - I haven't seen the pictures. 
 
Mr BOOTH - Have you received them? 
 
Mr ALLSTON - Not to my knowledge. 
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Mr BOOTH - I can't say but if you say that is the case but I think that the cc list of the 

document includes your office. 
 
Mr ALLSTON - Mr Todd has been cc-ing me into stuff for a very long time.  I look at what I 

need to look at in order to make decisions which are in front of me one by one - 
applications for review of complaints. 

 
Mr BOOTH - The one thing that actually I think had it all in there, did you fully read his 

January 2010 submission? 
 
Mr ALLSTON - Is that the one in relation to the multiple applications? 
 
Mr BOOTH - Yes, that's it. 
 
Mr ALLSTON - I read what I needed to read and what was drawn to my attention but you 

have to appreciate that that document was 120 pages and you can't read all of the stuff 
word for word that people send you in this sort of situation. 

 
Mr BOOTH - I appreciate that you are very busy in your office and so forth but I looked at 

that stuff and, as I said, as legislators we have to have good reasons for bringing in 
legislation that works and I appreciate very much that you are frankly discussing this 
with the committee but it does get back to the point that if I, as an elected representative 
and a legislator, look at the history of what happened with Broadband over Powerlines 
and look at things like photographic evidence that there was a wilful disconnection of the 
transmission on the day they tested for exceedences of the licence and then Aurora has 
claimed in fact that there was not an exceedence.  I think to myself that somebody is 
trying to cover this up.  I don't go to the person who has provided the photograph, which 
wasn't Mr Todd actually, and shoot them for telling me what is going on or providing 
evidence of the breach and this is the point I think, the crux of the matter here, RTI or 
FOI can only work provided people can get access to the documentation.  Your work 
which has been massive admittedly has been created - in my view, and I can't see how 
there can be a contrary view to this - because Aurora covered up what was a breach of 
their licence, sought to deny that there was a breach and then didn't respond in a timely 
manner to Mr Todd as a result of his then ramping up the inquiries and you then ended up 
with a whole lot of work that probably you would hope that you wouldn't if Aurora had 
actually, as you say, been resourced properly.  Nonetheless, it still comes back to a 
failure by the agency and then a proof by the person using the act which is what we are 
talking about that has proven these things.  There is nothing that Mr Todd has alleged 
found not to be the case. 

 
Mr ALLSTON - That is a very broad statement and I couldn't say whether it is true or not.  

Likewise your statement quite a few questions earlier that there had been numerous 
offences, I don't know.  I haven't seen evidence of numerous offences. 

 
Mr GROOM - Is it relevant to your assessment?  In response to my earlier question you were 

talking about the fact that if there were a sufficient number of applications there is the 
capacity to be able to not proceed with the reviews? 

 
Mr ALLSTON - Yes. 
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Mr GROOM - Does it require you to make an assessment about these things?  Are you 

weighing this up with some sort of public interest test and saying, 'Are there breaches?'  
Even if it isn't a breach of the law, is there a breach of the code, is there evidence of an 
inappropriate response to the whole process of RTI that is in the public interest to talk 
about?  Do you weigh that up? 

 
Mr ALLSTON - That is a good question.  It is proposed power, it is a not an existing power, 

so I will tell you how I would deal with it.  Let us say I had a run of applications for 
review.  Before my time as Ombudsman there was a person who put in about 45 
applications for review in relation to amendment of his records, over a six-month period.  
If you were looking at that and you were applying this sort of provision to it, the starting 
point is that you would be very loath to do it.  If you look at the purpose of the 
legislation, and if you look at comparable stuff like the law on vexatious litigants, you 
would say, 'I shouldn't cross this bridge lightly'.  You would go to the person and say, 'I 
am contemplating making this decision but I'm not going to deal with it.  I'll deal with all 
the reviews you've got', because you have not made a decision on those, 'but I won't deal 
with this new review because you've overdone it.  What do you have to say?'.  That is the 
opportunity for that person to come to you and say, 'This is really important because if I 
get the information then I can do all this with it', or 'I'm pursuing this line of inquiry and 
it's in the public interest and it's important that I have that'.  You never take a decision 
against a person's interests without giving the person an opportunity to make 
submissions, and then you make your decision.  It is a balancing act and it is a public 
interest decision, but what does the public interest demand of me in this situation?  One 
of the things you weigh is whether the burden on your office is justified. 

 
Mr BOOTH - You claim you do not have enough resources in your office, which I don't 

doubt, but do you have the power to ask for additional resources under the Ombudsman's 
Act. 

 
Mr ALLSTON - If you look at my annual reports, Kim, since I was appointed I have called 

for more resources.  Mr Todd suggests in his evidence that under section 9 of the 
Ombudsman Act I can just go to the Department of Justice and say, 'Give me more staff'.  
The world does not work like that.  What the provision means is that the Ombudsman is 
an independent statutory officer who essentially acts alone.  All those powers reside in 
me as an individual.  Nobody else in the office has any of those powers except by 
delegation.  They are my powers and the department is required by that legislation to give 
me staff so I can carry out my powers.  But that does not mean that they are required to 
give me staff if I call for them.  It means I have to make budget submissions and have to 
persuade other people.  I am not persuading Justice; I am persuading Treasury and 
thereby the budget subcommittee to give me more resources for that.  I have been doing 
that since I started. 

 
Mr BOOTH - That doesn't seem to be how the act reads. 
 
Mr ALLSTON - Well, that is how it works. 
 
Mr BOOTH - Do you have legal advice on that or have you asked for resources and had 

them rejected? 
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Mr ALLSTON - Look at my annual reports; I have asked for them over and over again.  I 
did get some extra staff and then they were taken away from me in the last Budget.  The 
world works by budget submissions and by being given money as a result.  Mostly you 
get what you had the year before plus a small increase to allow for increased costs and 
you don't get anything extra unless you really sing for it. 

 
Mr GROOM  - As part of the exercise of your powers you have an overriding obligation to 

say, 'This just doesn't work'.  You make an assessment whether you can effectively 
perform your powers with the resources that you have been given.  If your view is that 
the resources you have been given are not adequate then you have an overriding 
obligation to put your hand up and say, 'I'm sorry but this just doesn't work'. 

 
Mr ALLSTON - You can't do that, can you. 
 
Mr GROOM - I am just asking.  How does it work otherwise because it seems to me the 

Government can always say no. 
 
Mr ALLSTON - The way it works is that you work faster and more efficiently.  Lately we 

have been looking at turning away work, saying to people, 'Given the resources we have, 
your matter does not justify our attention'. 

 
Mr BOOTH - Simon, have you explicitly asked Justice for additional funding under section 

9 or have you just talked about it in the annual report?   
 
Mr BOOTH - Have you specifically said to Justice, 'I need some additional resources?' 
 
Mr ALLSTON - That is not how it works, Kim, and that is not what that section says.  I 

worked in the Solicitor-General's office for 16 years before I did this and I have looked 
at that provision in that context.  Basically it means that the department -  

 
Mr BOOTH -  It seems odd to me then that you have a situation where you have said that 

you didn't read stuff that was sent to you, stuff that I read and saw the photos of - I think 
you must have received those photos - that clearly showed breaches and yet -  

 
Mr ALLSTON - No, Kim -  
 
Mr BOOTH -  You don't have time to read the stuff sent to you and yet you  don't get 

additional resources.  That seems almost a predetermined outcome that the Ombudsman 
won't be able to do it because you're not resourced properly.  

 
Mr ALLSTON - Let me explain and expand on that.  If I am faced with a 120-page 

submission, I know what the issues are.  I know what the legal issues are that I have to 
determine.  It is like reading a High Court judgment.  You don't read every paragraph; 
you don't read every word.  You read through to find the things that you need to know.  
What I did miss when I dealt with Mr Todd's matter on that occasion was the fact that he 
had sent some materials electronically, so when I made my preliminary decision, I hadn't 
seen - because I didn't think I had them - the electronic copies he had sent of the various 
requests that were in front of me.  I made that patent, because at the end of the decision I 
said I hadn't seen these and I needed to see them if the matter were to go any further.  I 
asked Aurora to provide them.  That put Mr Todd into a bit of a spin because he was 
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saying, 'You should have known it was there.'  But the Ombudsman is one person and 
you cannot be across everything.  You rely upon your staff to put things in front of you 
to help you with draft decisions et cetera, and I just wasn't aware that those documents 
were copied there.  I fully admit that I did not read every paragraph, but I have been 
through it a number of times in various ways, looking for the material and the arguments 
that I needed to consider in dealing with the matter.  I might have given the wrong 
impression in what I said earlier, but it is a different process to what you might suppose. 

 
Mr BOOTH -  There were things in that bundle such as copies of the falsified certificates of 

compliance, for example.  It was not hard to identify that some of they key issues that 
Todd was raising by that time actually existed. 

 
Mr ALLSTON - But they were not relevant to what I was dealing with there. 
 
CHAIR - Can I ask you, Mr Allston, to continue with your chronology? 
 
Mr ALLSTON - Yes.  I am now on the second page of this chronology, and much of this 

page deals with what I referred to earlier where I sought to hold the directions hearing 
early in 2010 in order to try to get some scope on this.  Mr Todd had lodged 15 
applications for review on 19 November, as indicated at the bottom of the note in 
relation to 21 December.  By this time I had 22 outstanding matters for consideration.  
Mr Todd wrote back to me saying that I did not have the power to hold such a meeting 
and disputed the need for it.  This is a period of intense activity.  On the same day I got 
38 applications for review in a very short space of time and many of the applications 
were not only for review but, because Mr Todd sent in his stuff by e-mail, they also had 
stitched into them often in the body of the e-mail something that you had to be absolutely 
alert for, and these e-mails were complaints under the Ombudsman Act.  I wrote to him 
on 6 January asking whether he was willing to attend the meeting and provide the 
preparatory work that I had asked for -  

 
Mr BOOTH -  Sorry, Simon, on that 4 January one where he said that you didn't have the 

power, did you say that you did or you didn't have the power? 
 
Mr ALLSTON - I didn't have the power.   
 
Mr BOOTH -  So he was right, in that sense. 
 
Mr ALLSTON - Oh, he was right, yes, but that doesn't mean it wouldn't have been helpful 

had he cooperated in what I was trying to do.  I have covered 6 January; on 8 January he 
lodged two more applications for review and he sent an e-mail telling me when the 
meeting was going to happen.  I took umbrage at that, as you might expect because I 
have to have control over my own diary and I told him that I would not meet with him on 
those terms.  I have dealt with 13 January previously.  On 14 January - the same day as I 
told him that I was not going to meet with him on his terms - he wrote to the Governor 
complaining about it.   

 
Mr BOOTH - Simon, in that chronology, on 13 January Todd made an application for 

review to the Ombudsman in relation to the decision made on his FOI application to the 
police.  Is there a conflict there?  Was that one of those matters where you would be 
having to decide an FOI matter that went to your own alleged conduct? 
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Mr ALLSTON - That is right, and I delegated it to Richard Connock in my office.  There 

have been a number of times during my tenure where I have delegated the matter to one 
of my managers because I have had a conflict of some description, and this was one of 
those.  But Mr Todd wasn't happy with Richard Connock doing it so in the end the file 
was closed because we couldn't accommodate his concerns. 

 
Mr BOOTH - Do you mean a suitable meeting date? 
 
Mr ALLSTON - No; he wasn't happy with the decision-maker and I wasn't prepared to 

appoint anybody else outside the office. 
 
Mr GROOM - Do you have the capacity to delegate outside the office? 
 
Mr ALLSTON - Yes, I do but that would require the resources and Mr Todd would probably 

say that it's not appropriate that anybody in my office deal with his matters because of 
the views that have been expressed over time and the various decisions that I've taken. 

 
Mr BOOTH - In terms of procedural fairness and apprehension in people's minds - not 

necessarily focusing on this case - as a general rule it's a reasonable observation that if 
you're going to provide procedural fairness to somebody and not have some perception 
of a bias then surely you couldn't have Mr Todd's matter, which involved your own 
decisions, decided by someone who was subordinate to you in your office.  That doesn't 
seem sensible or right. 

 
Mr ALLSTON - You could certainly argue that.  The other side of the coin is that I have to 

have the resources to send matters out.  I'm aware of one case where the Commonwealth 
Ombudsman had a conflict and decided that he should delegate the matter out to 
somebody outside his office, a former senior head of department, but you have to have 
the wherewithal to do that. 

 
Mr BOOTH - You would agree that if you had the resourcing you need for your office then 

that would an appropriate way, to delegate this out or refer to somebody who is outside 
of your control? 

 
Mr ALLSTON - In the right case, yes, but you could make the same argument in relation to 

any matter in which I have a conflict, that it's not appropriate that somebody who is 
subordinate to me deals with it. 

 
Mr BOOTH - That is what natural justice is about, isn't it?  If natural justice requires there to 

be a separation then you shouldn't be in a position to have to make a judgment call as to 
whether it's a serious enough allegation against processes alleged to have been carried 
out by yourself or lack of them or whatever.  It doesn't matter what the question is or 
how big or small; surely you can't have a situation where the person who is effectively 
being referred or complained about makes a judgment call on whether they'll give it to 
somebody else or do it themselves.  Setting aside Mr Todd, how many times a year 
would you get a complaint about your own investigations or conduct? 

 
Mr ALLSTON - Very few - probably two or three in six-and-a-half years. 
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Mr BOOTH - Yes, so it wouldn't be a onerous thing.  I'm very interested to make sure that 
we don't have these conflicts.  If the resourcing is an issue then you need to tell the 
committee. 

 
Mr ALLSTON - With conflicts of interest, where for instance it's a complaint about 

somebody I know or I've had dealings with in the past or something like that, it's 
probably three or four a year.  Note that this particular matter wasn't a complaint about 
me.  This was a question about whether or not the police had complied with the Freedom 
of Information Act in dealing with Mr Todd's request for information.  When I get one of 
my staff to deal with a matter because it's a conflict of interest it is one of these Chinese 
wall situations where they know it is their decision and they have to do it.  It is not my 
decision, it is for them to take. 

 
Mr GROOM - Can I just ask a question in the context of this issue?  Occasionally you 

mentioned the Commonwealth Ombudsman but occasionally these circumstances must 
arise in like offices around the country.  Why isn't there a mechanism for sharing it? 

 
Mr ALLSTON - That is a very good question.  It has never been suggested in my time.  In 

fact I have only been able to get the Australian Ombudsmen to link together on a regular 
basis in the last 12 months.  The alternative is to find somebody from the Bar or 
somebody like that to take it on. 

 
Mr GROOM - It just seems to me that people have set up and have some exposure to it and 

it wouldn't be a really common occurrence - you mentioned three or four a year or 
something like that. 

 
Mr ALLSTON - If you had somebody outside the jurisdiction exercising the powers and 

stuff you would probably have to have some legislative change to accommodate it.  
There is a provision in the act where we are able to assist another Ombudsman with 
investigations but there is nothing of that kind where you can delegate out of a 
jurisdiction - 

 
Mr STURGES - Chair, I think this is a conversation well worth having by the way, I think it 

is quite a legitimate issue and I have certainly noted that it is a matter that I would like to 
discuss further as we are formulating our recommendations going forward.  Clearly it is 
certainly a matter that we do need to contemplate further.  I don't know whether we are 
going to gain anything by continuing to drill down into this issue.  I accept it as being a 
valid issue but I don't know what more we are going to get. 

 
CHAIR - We are taking up a fair bit of time and it has been over an hour. 
 
Mr STURGES - I just raise that for the committee members.  I understand that the 

Ombudsman has a fair amount of evidence that he wants to provide to the committee. 
 
CHAIR - That is right, particularly around public interest and other matters that you raised at 

the beginning of our meeting. 
 
Mr ALLSTON - How long do we have? 
 
CHAIR - We haven't a set time for the meeting. 
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Mr BOOTH - I am okay, Chair, for whatever period you would like to keep going for this 

meeting.  The committee could reconvene again at some point, too.  I don't think you 
should be restricted from giving your evidence.  That is my view anyway. 

 
CHAIR - I remind you as well, Mr Booth, that Mr Allston does finish up in this role at the 

end of the month.  Is that correct? 
 
Mr ALLSTON - Yes, that is right. 
 
Mr STURGES - Chair, I would just make it clear that I can stay as long as you like, too, 

today but I just don't see that we are gaining much by continuing to dwell on this point.  I 
think it is a valid issue and it is an issue that the committee, in my opinion, should give 
due consideration to in our future deliberations. 

 
Mr BOOTH - Perhaps, Chair, if Simon is content to move on if that is what Mr Sturges is 

suggesting, could I just ask a question then of the Ombudsman with regard to how he 
might view this?  Let us look at a perfect world and you have sufficient resources in your 
office to be able to look at this issue and given that I am fairly certain in my mind  that 
the information that shows and I think in the 2 December hearing you mentioned that you 
weren't aware of the falsified certificates of compliance, for example, I am pretty sure - 
and I stand to be corrected if that is not the case - that you have actually got them, that 
they are part of information that has been provided to your office with the photographs of 
the disconnected links to the transmission boxes that belong to Aurora and a number of 
other things that actually prove the facts as Mr Todd has said including breaches of 
various acts and so forth.   

 
 With the wisdom of hindsight or the benefit of it, if you had been able to have enough 

resources to have a few hours to go through the information provided and look at the 
information provided by Conrad and co from Mount Nelson, would you have had more 
power or acted in a different way in terms of the review of Aurora or do we need to have 
something in the legislation that gives you the ability to perhaps be a little bit more 
proactive in enforcing the discovery of information because it wasn't really discovered 
until Todd finally found a lot of this documentation that Aurora denied existed on other 
computers.  We are where we are now, which is years down the track and a lot of work 
for your office, but I make the point that if there had been a mechanism to have looked at 
this properly in the first place I suggest it would have been dealt with very simply.  You 
have an opinion that perhaps Mr Todd might have continued to ask questions - we don't 
know whether that is the case or not - but definitely the submission has been proven 
right, so therefore in the public interest. 

 
Mr ALLSTON - There are two sides to this, I have never seen this matter in its fullness.  It 

has come to me in bits and pieces.  I have an Ombudsman's complaint about this, an 
application for review in relation to this information, et cetera.  Mr Todd has been 
building a picture that is very wide and what you are referring to now, Kim, is what has 
developed over a long period of time and I have never been privy to all of that.  I have 
seen bits and pieces of it as it has grown.  He had the opportunity in January 2009 to 
persuade me then that this was a matter which was deserving of my own motion attention 
and I wasn't then persuaded of it.   I have never had to make a call on that since that time 
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and I would imagine that at that stage he didn't have any of the sort of information that 
you are referring to, the picture was quite murky. 

 
Mr BOOTH - What you do mean 'murky'? 
 
Mr ALLSTON - He had certain suppositions about it. 
 
Mr BOOTH - Sorry, when you said the picture I was thinking you were referring to the 

picture of the transmission box. 
 
Mr ALLSTON - No, I am not referring to that at all, I am referring to what was known about 

the matter at that time was murky because Mr Todd had not managed to get all the 
documents that he has since got.  I was not persuaded then that it was a matter that I 
should deal with on my own motion and I am still not persuaded of that, even if the 
evidence is as strong as he suggests.  The responsibility for these things just doesn't fall 
with the Ombudsman, it falls with other officers as well.  The Auditor-General has 
looked at the issue of the falsified certificates of compliance and he went to Aurora about 
it - there is some stuff quoted about this in the transcript for this committee - and the 
board said, 'Yes, we never heard about that at the time but now we know about it, we 
consider it's a matter for management, it's not a matter for us'.  So the Auditor-General 
has decided that that particular aspect of corporate governance did not warrant further 
attention from him, and why would it warrant attention from me? 

 
 The responsibility for these things is spread across various officers and the various 

officers, when looking at their bits of it, have said, 'This isn't something that we want to 
take up'.  I think it is important to observe - 

 
Mr BOOTH - They did take it up to the degree that the Auditor-General talked to the board 

about the board claiming they were unaware of it even though they signed off on it.  I 
find that quite bizarre that a board could claim that they are not aware of the fact but, 
having said that, there was action taken as a result, and only as a result.  If Mr Todd 
hadn't been able to expose this through the use of FOI, presumably these practises would 
still be occurring, Aurora would still be sanitising computers, destroying records, 
breaching the Archives Act, breaching EMPCA, breaching ESIA, misleading the public 
with advertisements with regard to a service that in fact wasn't a service, didn't work, 
broke the law.  I think it is a good example for us to work on RTI because of the breadth 
of evidence that was uncovered directly as a result of RTI which if it hadn't been done 
these breaches would presumably still occur.  Aurora would still be potentially signing 
off, knowingly, on false certificates of compliance which is quite a serious matter. 

 
Mr ALLSTON - It depends.  You mentioned all those breaches of various statutes.  That is 

what I said at the last hearing that I didn't have knowledge of, I am not aware of all those 
alleged breaches.   

 
 One of the problems is that breaches of the law happen all the time and discretion has to 

be brought into play as to whether they are followed up.  It is not a perfect world and 
necessarily because of resourcing, which is limited, the time available to people is 
limited; you necessarily have to pick and choose and sometimes you make the wrong 
choices.  There are discretions all around this so that even though things may have taken 
place which are wrong - which should never have happened - the degree to which you 
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follow them through to an end will depend on certain things.  The judgment call is right 
across it and I think that has to be acknowledged. 

 
Mr BOOTH - How much extra resourcing would your office require to have been able to 

deal with this in a way that was timely and didn't ultimately end up exacerbating the 
situation by resulting in further appeals and so forth? 

 
Mr ALLSTON - I think that is an unfair question because, as I've said to you already, I've 

seen this in dribs and drabs.  I have seen bits of it developing over time.  My task has 
been at any one time mainly to make decisions on whether or not Mr Todd had an 
entitlement to this information under the FOI act.  That's been the length and breadth of 
what I've had to do.  The only time that I have had to decide whether or not I was going 
to carry out an own-motion investigation into the matter was back in January 2009.  I 
have not been called upon to do that since; I've seen no reason to do so since. 

 
Mr BOOTH - Obviously this is in the public interest, so what do you do when you become 

aware of a breach of the law?  You have documentation; Todd has provided that even 
though you haven't had a chance to read it.  What do you do about that?  Here is clear 
evidence of a breach of the law; do you have a reporting obligation then?  It's not a 
personal thing; there's a breach of a statute or a regulation.  Is there requirement for you 
to inform someone?  Breaches of the Archives Act, for example, are very serious in that 
the State and history are denied the information that Parliament said they're entitled to.  
Aurora were destroying evidence and evidence is history.  It's not just evidence of the 
breaches. 

 
Mr ALLSTON - The breaches of the Archives Act were referred to the archivist.  It's 

archivist's task to make sure that the Archives Act is complied with. 
 
Mr BOOTH - Did you refer this to the archivist? 
 
Mr ALLSTON - I did.  I wrote to the acting archivist when we were aware of the problems.  

It is in this chronology.  She took up the matter and then subsequently a State archivist 
was appointed and he took up the matter. 

 
Mr BOOTH - So is that because there is a reporting obligation in whatever breach is 

reported to you as a result of stuff that comes over your desk, and not just Mr Todd?  Do 
you then have an obligation to report that matter to the police or regulator or some other 
thing? 

 
Mr ALLSTON - The overall responsibility of the Ombudsman is to try to make sure that 

administrative action taken by the State is appropriate, to constantly try to improve the 
administrative systems of this State.  But then, of course, I refer matters to people whose 
task it is, if it's not mine.  In this case it was appropriate to get the State Archivist to look 
at the problems that had been raised and that is what was done. 

 
 Coming back to a question you asked earlier about what do I do if I see offences, when I 

see offences or evidence strongly suggestive of offences I refer to the police, which has 
happened on the odd occasion, or I will refer it to the agency so that they consider 
whether or not it should be prosecuted because not all prosecutions are undertaken by the 
police.  That would be a matter of course.  I have not, in dealing with Mr Todd's stuff, 
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ever had occasion to do that.  I haven't seen anything which has said to me, 'This looks 
like an offence that needs to be referred', largely because it's not a black and white issue.  
I am not aware of any offences that were committed in relation to the certificates of 
compliance.  Maybe I should know the answer to this question but I'm not aware of any 
legal requirement for the certificates of compliance, though I may be wrong. 

 
Mr BOOTH - They were false. 
 
Mr ALLSTON - The question is whether or not there's a breach of the law.  On my 

understanding of it, and I may be wrong as to this, the certificates of compliance are not 
required by the law.  It is a matter of internal governance of Aurora that seems to have 
gone array. 

 
Mr BOOTH - I think under the companies code they are. 
 
Mr ALLSTON - That may be the case but I am not aware of it.  I have never come across 

this.  But in all events it was the Auditor-General who has more responsibility for 
corporate governance than me and he looked at it and thought he had dealt with it.  That 
is a matter that I thought was suitably in his domain.  I haven't seen anything in this case 
where I thought it needed to be referred for prosecution. 

 
Mr BOOTH - Okay, but normally you would refer it to the agency and then they then decide 

whether it was a prosecutable offence or something like that. 
 
Mr ALLSTON - That can happen.  For instance, environmental offences are prosecuted by 

DPIPWE and not by the police.  So it depends; horses for courses and you decide where 
it should be. 

 
Mr BOOTH - Yes, and once you had referred it then that agency would then decide through 

their processes what to do and it would probably never come back to you unless there 
was some complaint about the fact that that agency hadn't done its job.  It's not your 
primary responsibility to refer a matter directly for prosecution; it actually goes back to a 
relevant agency.  Is that what you are saying? 

 
Mr ALLSTON - I would normally ask the agency to tell me what they do with it.  That 

would be a standard thing, so I asked the archivist to let me know what happened.  In the 
end I got a copy of a file note from the archivist recording what he had done and I was 
satisfied that that was an adequate approach to the problem. 

 
Mr GROOM - Do you consider it formally part of your power to refer those matters? 
 
Mr ALLSTON - No, it is just something that you do.  I don't think I need a power to do that. 
 
Mr GROOM - I am interested whether you consider it a part of the function of the 

Ombudsman to actually do that. 
 
Mr ALLSTON - There is no question about that. 
 
Mr GROOM - To refer breaches - 
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Mr ALLSTON - To try to make sure the law is observed.  That is the responsibility of any 
crown officer. 

 
Mr GROOM - I am interested in that because it is a very heavy responsibility if you actually 

consider it to be part of your positive function if you come across those offences.  It is a 
pretty heavy responsibility and implies that you should be in a position to be able to make 
judgments as to whether or not something could conceivably be in breach of a law.  That 
is a pretty broad ambit for the Ombudsman to be taking on, on top of other 
responsibilities you have.  Are you aware of how that is dealt with in other regimes? 

 
Mr ALLSTON - It would be dealt with in exactly the same way. 
 
Mr GROOM - So not formally part of your function but because you are an officer of the 

Crown you would consider it just part of the ambit of that role? 
 
Mr ALLSTON - I used to be in the Solicitor-General's office and it's exactly the same.  If 

you see a breach of the law, you deal with it. 
 
Mr BOOTH - You mentioned before that Mr Todd had made a complaint but that he didn't 

have standing in regard to the complaint and therefore you didn't carry out an 
investigation on that matter.  What do you do if someone reports something to you that is 
a breach of the law but you determine that because the person does not have standing you 
are not going to look at it, or do you then say, 'You haven't got standing so I can't 
investigate that on your behalf' but do you then go and do something about it anyway?  
Or do you just ignore it on the basis that they don't have standing? 

 
Mr ALLSTON - It depends on how much information is in front of you, Kim.  If you know a 

fair amount about it from what you have been given and you know somebody else who 
would more appropriately deal with it, you send them there.  We are always doing that.  
It is almost as if part of the function of the Ombudsman is to send people to the right 
place.  If you had enough information in front of you, as you were determining the issue 
of standing, to raise the question of whether or not there had been an offence you might 
well be moved at that time to refer it to the police.  It just depends on what you have in 
front of you. 

 
Mr BOOTH - To make sure my perspective is understood, I am a member of parliament who 

has asked questions during Estimates of Aurora.  I now know that they lied to me 
because I have documents provided as a result of FOI or RTI.  If we move to effectively 
prevent the discovery of that by accepting the amendments that we are now looking at we 
will never know, as members of parliament, that that had occurred.  It seems to me that 
those amendments are like using a shotgun, it seems a bit of an overkill given you only 
have a couple of matters - in fact only one, I think, at the moment that you would regard 
as voluminous or potentially vexatious. 

 
Mr ALLSTON - That is not right, Kim.  This bill is mostly housekeeping stuff, it is trying to 

improve bits of drafting that weren't right in the original act.  There are two provisions 
which enliven discussion about Mr Todd's activities.  One is the question of whether or 
not, when you are dealing with voluminous applications you can take a number of 
applications together so that a person cannot actually defeat the operation of that 
provision by cutting up their requests or applications into bite-size chunks. 
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Mr BOOTH - Simon, I think we went through that on 2 December, and I think Mr Groom 

tried to get to the bottom of this at the same time, that effectively you have a person who 
puts up a request, albeit voluminous, so they dissect it into smaller chunks and then you 
knock them out on the basis of being vexatious because of the number of requests.  
Nonetheless, the requests Mr Todd was making seemed to be easy to satisfy if you had a 
decent document management system.  If you hit a search function on your computer, 
you would spit them out and shoot them off, there was nothing in the stuff that contained 
trade secrets or had shattering consequences if it got out, it was stuff that was in the 
public interest that we should have known.  

 
Mr ALLSTON - I don't agree with that.  Mr Todd put in 260 applications for review in the 

last two months of the FOI act.  Aurora broke that down into over 2 000 applications. 
 
Mr BOOTH - Simon, my understanding is that the reason he did that was that if the RTI act 

had not been referred to this committee, then he would not have the capacity to still act 
under the old act to get the information - 

 
Mr ALLSTON - That's not correct. 
 
Mr BOOTH - I think that was actually a preservation strategy rather than a need to get all 

that information that day, it was simply that the door was being closed. 
 
Mr ALLSTON - It is not correct that it has to do with this bill.  The act is already in place 

and what you are referring to is the operation of section 10, which I want to explain to 
the committee because it is fairly important that you understand it.    

 
 To come to the point we were discussing, there are two sides to this.  Let me go to the 

Victorian case of Kelly, which was about three years ago and decided by the Full Court 
of the Supreme Court of Victoria.  It had to do with the Longford gas explosion and the 
litigation that resulted from that.  A solicitor put in an FOI request - he basically put in 
350 requests when it was all about the one matter and he could have put in one.  The 
court decided that those matters could be aggregated because he had to look at the whole 
task that was faced by the decision-maker.  That is all this amendment is about:  should a 
person be able to artificially break a single request down into a whole lot of them, should 
a person be able to send a lot of unrelated requests, such that one of them alone would 
not be a lot but all of them together at the same time is an undue burden on the agency?  
This is the whole issue.  FOI, RTI is a fantastic thing, it is essential to democracy, but 
what happens when a person overworks it?  As I say, that is one of the things you guys 
have to sort out, to what extent is the community prepared to resource this? 

 
Mr BOOTH - My example is that if the RTI act had been amended as proposed and Mr 

Todd had not done his work prior to the amendment coming into force, then we would 
never know, as members of parliament, that in fact Aurora had lied to me in Estimates. 

 
Mr ALLSTON - Or given you the wrong information. 
 
Mr BOOTH - I would be prepared to say they lied.  They gave me false information actually 

and if you look at the documentation you have, there is no question in my mind that this 
was a deliberate attempt to prevent discovery of the waste of public money that this trial 
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has caused.  It's not worth going into now, there is not much point. If you read the 
documentation, all of this stuff is in there and it does point to some serious governance 
issues and you, yourself, have said the Auditor-General has put in governance and things 
in place now that deliver better outcomes in terms of governance of that company.  This 
is all really important stuff.  So we have a live example here of something, as I said, that 
justifies amendments.  A decision of the Ombudsman simply is a final call with regard to 
the bundling up of these requests or the splitting them up and if that was in place, on 
your own evidence, Todd's inquiry would have ended long ago. 

 
Mr ALLSTON - No, that is not the case.  The amendment in relation bundling, that is a call 

for the decision-maker.  If the decision-maker made that call and said, 'In combination, 
these matters have gone too far', then that very decision could go on review to the 
Ombudsman.  The other amendment about whether or not the Ombudsman should be 
able to refuse to deal with an application for review on the basis that he's had too many 
applications for review by that one person, of course, that is a matter just for the 
Ombudsman. 

 
Mr BOOTH - That is the point I am making that I think that given that the evidence that you 

have provided so far in Aurora's strategy to prevent discovery by ending up with all these 
deemed refusals and not resourcing themselves properly and a whole lot of things that 
might not be malicious in themselves but certainly resulted in provoking Mr Todd into 
having to do what he did to get to the bottom of it and that, in itself, shows the value of 
somehow making sure that we don't close the door on this sort of stuff. 

 
Mr ALLSTON - What are you being asked to close the door on?  You're being asked to 

close the door in respect of two matters - close the door on them is not even the right 
categorisation.  You're being asked to consider an amendment whereby a decision-maker 
can lump a number of applications together when considering whether the burden is 
undue and you're being asked to consider whether the Ombudsman should be able to 
decline to deal with an application for review on the basis that he's had too many from 
that one person already.  I have explained how I personally would deal with that 
provision if it was given to me. 

 
Mr BOOTH - Yes, but as a live example in Mr Todd's case then presumably you would have 

ruled in favour of the amendment, effectively, that they were voluminous or he was 
vexatious. 

 
Mr ALLSTON - I did lump those matters together, as I've explained earlier, under the FOI 

act using legal reasoning and if I had had that power in respect of applications for review 
I would very likely have used it, depending on what submissions were made to me 
because I do think that the burden that was imposed by the number of applications for 
review was unreasonable. 

 
Mr BOOTH - Then you need to look at the reason the applications were voluminous, Simon, 

that's the point here. 
 
Mr ALLSTON - Then I would have given Mr Todd the opportunity to persuade me that 

these were needed but it never came to that because I didn't have that power. 
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CHAIR - Mr Allston, can I ask if you could explain the definition of public interest as you 
see it?  Because that was one of the matters you wanted to speak to the committee about 
today. 

 
Mr ALLSTON - Yes, what I wanted to explain was, because I saw in the transcript a 

suggestion that because the release of information was in the public interest, therefore it 
should go out, that is not how the FOI act worked or how the RTI act works.  What both 
of those pieces of legislation do is say that the citizen has a right to information in the 
possession of a public authority or minister, unless it's exempt information or unless 
there is some other reason that the act provides whereby it shouldn't be provided - for 
instance, it's a voluminous request.  So the focus then comes on what is exempt 
information and some of the exemptions engage the public interest and some of them 
don't. 

 
 In the FOI act the notion of the public interest was scattered through the act in various 

different ways.  In the RTI act some of the information is exempt because it's of a certain 
nature.  For instance, information that is covered by legal profession privilege is exempt 
just because it's so covered.  But other information, for instance personal information, is 
only exempt if it is contrary to the public interest for that information to be released. 

 
 Under the FOI act the whole notion of public interest was dealt with under the common 

law so you had to look at various judicial interpretations of what the public interest 
meant.  It was very tricky and it meant it was really hard because most people who 
worked with the act, FOI officers and so on, they are not legally trained so it is very 
difficult.  The new act deals with this.  It follows the Queensland model and does it very 
neatly.  It specifies in one schedule of the act those things that you don't take into account 
when you are trying to decide whether or not it is in the public interest but contrary to the 
public interest for the information to go out.  And then in another one it details a whole 
lot of other matters that you have to consider when you are trying to decide whether it 
would be contrary to public interest.  So there are some things you are not allowed to 
consider and some things you are, so it basically guides the process.   

 
 Those matters that are listed are not the only matters, mind you, you have to look at the 

matter at large and basically what you are doing is you look at the purpose for which the 
act is established about which I have spoken and you look at the information in front of 
you and the circumstances in front of you and you sit there and you weigh these matters 
and you make a judgment call on where the public interest falls.  Does that explain it 
enough? 

 
CHAIR - It is a useful explanation but do you feel that addresses what was in the previous 

transcript? 
 
Mr ALLSTON - Yes, but what I wanted to say most clearly is it is never simply a case of, 

'Well it is in the public interest this information should go out' because the information 
might be exempt from another guide or the public interest considerations may appear 
differently to a different decision-maker. 

 
CHAIR - And you touched on the fact that the definition or the prescription that is in the 

current act follows the Queensland model? 
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Mr ALLSTON - It does. 
 
CHAIR - So in your mind that is a good model for us to follow and use? 
 
Mr ALLSTON - Yes.  Queensland went through the process when Anna Bligh was first 

appointed as Premier.  She established a committee under the chairmanship of David 
Solomon QC which basically took a totally fresh view of FOI and came up with the sort 
of model that we now follow here and it is very sound.  That is not say that 
Queenslanders are the best in the country at everything to do with FOI.  In other places I 
would look to Western Australia and the Commonwealth for guidance on particular 
matters. 

 
CHAIR - Perhaps that is a good opportunity then for us to address the matters you raised - 

staffing methods in comparable offices because that also touches on the resources issue.             
 
Mr BOOTH - Simon, just before you go on to that could I just ask you whether the matters 

that are effectively exempt under the RTI as opposed to the old FOI, there are far more 
things and they are far more general now in terms of exemptions under RTI than what 
there were under FOI? 

 
Mr ALLSTON - I don't think so, no.  It basically took the same exemptions over.  There are 

some new exemptions but the exemptions are really the same which I found quite 
interesting that the people who came up with FOI came up with something that was so 
durable. 

 
Mr BOOTH - Yes. 
 
CHAIR - Would you be able to take us through this document? 
 
Mr ALLSTON - Yes.  The document headed staffing levels in comparable offices.  I only 

went to two other offices - I could have gone further, of course - but in my last evidence I 
referred to WA and the Northern Territory and - 

 
Mr BOOTH - Why not the Commonwealth FOI act?  Sorry to cut across there. 
 
Mr ALLSTON - What about it? 
 
Mr BOOTH - That seems to be a rather interesting model as well.  It seems to have more 

power for the public to get information perhaps than the Tasmanian one. 
 
Mr ALLSTON - I am not really familiar with it, Kim.  I go the Commonwealth sphere on 

occasions to look at how they deal with particular issues but I am not familiar with the 
whole act but they have in many respects followed the model that Queensland came up 
with in the reforms that they introduced a couple of years ago. 

 
Mr BOOTH - Perhaps the committee could have a look at that if we want to. 
 
CHAIR - Yes, I think that would be a good idea. 
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Mr ALLSTON - I wrote to both the commissioner in WA, Sven Bluemmel and the 
commissioner in the Northern Territory, Brenda Monaghan basically asking about FTE 
levels committed to FOI decisions.  Then I also looked at annual reports and I got some 
data off the ABS website.  The Commissioner in WA only deals with freedom of 
information, it doesn't deal with privacy, for instance, which is interesting.  It just deals 
with FOI reviews, education and so on. 

 
 At the end of the last financial year he had a total of 9.8 FTEs.  He tells me that he has 

just had a successful budget bid and is going to add two junior legal officers which will 
raise the team to 7.6 FTEs.  That will actually increase the whole office to 11.8 FTEs - 
sorry. 

 
 The office is divided into two teams.  One team does the review work and the other team 

is what they call advice and awareness.  That team deals with ministerial briefings, 
publications generated by the office, the training of people in FOI and advice to agencies.  
So it is quite separate from the review team, which looks like quite a luxury. 

 
Mr STURGES - Training of people regarding FOI, do they go out into the agencies? 
 
Mr ALLSTON - I don't know what Sven does.  I know he runs workshops like we do but the 

extent of the training of a worker, I don't know. 
 
Mr STURGES - It might be something we can pursue. 
 
Mr ALLSTON - He does about 110 reviews a year with currently 5.6 FTEs, which will soon 

be 7.6 FTEs.  His experience, as with everybody else's, is that you can normally resolve 
reviews without writing formal decisions in about half of the cases and so that team of 
5.6 FTEs soon to jump to 7.6 FTEs deals with the 110 reviews and so they are writing 
about 50-55 formal decisions a year.  I have given you the population there of WA.. 

 
 Northern Territory is a little bit harder to analyse because Brenda Monaghan is not only 

the FOI Commissioner and Privacy Commissioner but she is also the Commissioner for 
Public Interest Disclosures.  It is quite surprising that they would hide public interest 
disclosures away from the Ombudsman.  She has a total of 6.25 FTEs, she has two 
lawyers who work on FOI and privacy and her guess was that 0.5 FTE is dedicated to 
FOI reviews alone.  She had only nine new FOI complaints in the last financial year and 
she had 13 carried over, so she is only carrying 22 matters.  I have an RTI officer who is 
presently carrying close to 30 current RTI matters. 

 
Mr BOOTH - Simon, how many of them are to do with Aurora, like Mr Todd's issues? 
 
Mr ALLSTON - None.  That officer is just with RTI and Mr Todd's matters have, by and 

large, been in FOI. 
 
Mr BOOTH - So you have 30 RTI complaints effectively that are being dealt with by your 

office - for 12 months? 
 
Mr ALLSTON - No, the figures are on the next page. 
 
Mr BOOTH - Is that the one Shane e-mailed up? 
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Mr ALLSTON - It is the document headed 'Staffing levels and comparable officers' - on the 

second page of that I deal with my own office. 
 
Mr BOOTH - Thank you. 
 
Mr ALLSTON - Whereas the WA Commissioner only deals with FOI and the Information 

Commissioner in the Northern Territory deals with FOI, privacy and public interest 
disclosures, we deal with Ombudsman health complaints, energy, Ombudsman RTI, 
official visitors, public interest disclosures, privacy and other things. Our current 
establishment is 18.6 FTEs.  Aside from my own input, and you will notice that in the 
other figures we were excluding the Commissioner's input, I have had 1 FTE dedicated 
to RTI reviews, advice and training in the last financial year and 0.6 of an FTE - that was 
Mr McCully - dedicated to finalising Mr Todd's FOI matters.  So as at 30 June 2010, I 
had 1.2 FTEs working on FOI matters.  As at 30 June 2009, this was 1.4 FTEs.  In 
2008-9 with those 1.4 FTEs, plus myself, we dealt with 64 new FOI applications for 
review and we finalised 33 formal decisions out of 59 cases closed.  This is all from the 
annual report. 

 
 In 2009-10, with 1.2 FTEs, plus myself.  We dealt with 128 new FOI applications for 

review: 54 of those were against Aurora Energy, so that's Mr Todd own work, and we 
finalised 43 formal decisions out of 120 cases closed. 

 
 In 2010-11 we received 27 new FOI applications for review.  These are applications for 

review in relation to the FOI Act after that act had been repealed, of which 12 were 
against Aurora Energy.  We finalised 11 formal decisions in that jurisdiction out of the 
36 cases closed.  In RTI we had 30 applications through review; we finalised seven 
formal decisions in that jurisdiction and 14 cases closed.  So it is a very active 
jurisdiction, especially when you compare the population levels with the other two 
jurisdictions that I've mentioned. 

 
Mr BOOTH - If agencies were properly trained in RTI, would your work diminish if there 

was proper resourcing for these agencies to deal with the RTIs in a timely way? 
 
Mr ALLSTON - It's not always timeliness, Kim.  We do get deemed refusals but I wouldn't 

have thought they comprise an enormous percentage of the work we do. 
 
Mr BOOTH - With regard to Mr Todd, the majority of the Aurora ones were deemed 

refusals. 
 
Mr ALLSTON - That was the case with Mr Todd in the early days, certainly.  It may have 

been true later, I don't remember, but certainly in the early days there were massive 
deemed refusals. 

 
Mr BOOTH - But Aurora had stuffed up on this because of resourcing.  In 2008-09 you said 

you received 64 new FOI applications for review and finalised 33 formal decisions out of 
59 cases closed.  Obviously you had a bunch on the books already at that point in time. 

 
Mr ALLSTON - That's right. 
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Mr BOOTH - That is 92 or something between the two of them.  How many of those 
finalised 33 were found in favour of the applicant? 

 
Mr ALLSTON - I don't have that detail with me.  You will find it in the annual reports 

where we say whether or not the decision of the agency was affirmed, varied or 
whatever. 

 
Mr BOOTH - If you disregarded all of the applications by Todd and just looked at the 

general flow of reviews to your office, is there a ballpark percentage of how many are 
generally upheld or rejected? 

 
Mr ALLSTON - I can't do it off the top of my head.  The information is in the annual 

reports.  I should explain that when it says 64 new applications for review and then 
finalised 33 formal decisions, those 33 formal decisions are out of the matters we would 
have had on hand, so some of those would have come from the year before or even the 
year before that one, though it is very unlikely they would have come from the year 
before.  Some of them would be from that that year; 59 cases closed, again they are the 
matters we had on hand.  Brenda is saying they had nine new FOI complaints but they 
had 13 carried over from the previous year; that's the way it works. 

 
CHAIR - Were there other matters you wanted to speak with us about, Mr Allston? 
 
Mr ALLSTON - Yes, I hadn't finished with the chronology but I think it speaks for itself.  I 

did want to talk about section 10 of the RTI act. 
 
Mr BOOTH - Before you go to section 10, I wanted to ask you a question about section 27, I 

think it is, concerning ministerial exemptions.  Can you explain how they work and what 
the basis would be? 

 
Mr ALLSTON - This is the new provision.  There wasn't a provision like this in the FOI act. 
 
Mr BOOTH - That's right. 
 
Mr ALLSTON - I don't know the background to this, Kim, but I'm assuming that it results 

from a policy decision that ministers and their staffers ought to be able to communicate 
freely without those briefings being exposed to FOI, presumably to improve the quality 
of the advice and to make sure that ministers were not being insufficiently advised.  I am 
assuming that is the policy reason behind it.  I have to say that I haven't actually had to 
make a decision under section 27 since the act came into force. 

 
Mr BOOTH - Do you know where the exemption ends in that regard?  You said it was to do 

with ministerial interchange internally within an office, but is it broader than that? 
 
Mr ALLSTON - It picks up on the wording of section 27 of the old FOI act, so those words - 

'an opinion, advice or a recommendation prepared by an officer of a public authority or a 
minister' and 'a record of consultations or deliberations' - are almost exactly the same 
wording that used to be in section 27.  It is in the course of or for the purpose of 
providing a minister with a briefing in connection with the official business of a public 
authority or a minister or the Government and in connection with the minister's 
parliamentary duties.  I am not going to be there but if I were called to make a decision 
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with this provision in front of me, I would be asking, 'Is this a briefing?  Has it to do with 
the official business of any of these entities?  Is it in connection with a minister's 
parliamentary duty?'.  This is really going to capture any written or physical information 
of any description which comes into existence for the purpose of such a briefing. 

 
Mr ALLSTON - Wasn't the old section 27 subject to a public interest test, but this isn't? 
 
Mr ALLSTON - That is quite true.  There was a public interest test built into the old 

section 27.  This section falls into those exemptions which are not subject to a public 
interest test, so that is quite true. 

 
Mr BOOTH - That would be pretty well anything.   
 
Mr ALLSTON - I don't think anything; it has to be a briefing. 
 
Mr BOOTH - But anything that happened in an agency or a State-owned company or 

whatever that was subject to RTI could effectively just simply cc it to the minister - 
 
Mr ALLSTON - No, that would breach section 27(3).  It doesn't include information solely 

because it was submitted to a minister or is proposed to be submitted to a minister if it 
was not brought into existence for submission to a minister for the purposes of a briefing.  
You hear about these situations where documents were wheeled into Cabinet just so that 
they could claim cabinet exemption.  It didn't happen in Tasmania but you hear about it 
in other places. 

 
Mr GROOM - Where have you heard that? 
 
Mr BOOTH - The doors here are too narrow for shopping trolleys. 
 
Laughter. 
 
Mr ALLSTON - I don't know but I've heard about it.  I've had nothing to do with that 

provision so I can't tell you a lot about it. 
 
Mr BOOTH - You haven't had to review it so you haven't had a particular experience with it. 
 
Mr ALLSTON - No.  Coming to section 10, Mr Todd says that he needed to put in all those 

applications for review just before the FOI act was repealed because section 10 was 
going to mean that you couldn't get that information under the RTI act.  He was after the 
backup systems information.  Section 10(2) says: 'A person is not entitled to information 
contained in backup systems or information that has been disposed of in compliance with 
an approved disposal schedule issued under the Archives Act'.  My interpretation of this 
is that a policy decision is being made that a citizen who puts in an RTI request should 
only be able to get at a certain corpus of information and should only be able to put an 
agency to so much trouble in order to get that information.  So when the agency gets the 
request a citizen does not have any entitlement to the information that is in the backup 
system.  Let us say that a system crashes and that the information that the person wants 
has gone because of the crash, but it's actually in the back-up system.  An agency is not 
required to go and search the back-up system to get that information. 
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 Now that's a live question for this committee, I suppose, because you seem to have broad 
remit in relation to what advice you give to Parliament.  But it is a very live question as 
to whether an agency should, at the request of a citizen, be put to the trouble of going to 
search back-up systems or should it just search all the live information that it has at its 
fingertips because that provision does not inhibit the police or an integrity agency, for 
instance, from getting that information. 

 
 So if the Ombudsman wanted to know if a particular document existed for the purposes 

of an Ombudsman investigation, they'd have to go and search the back-up system.  If the 
police were trying to investigate a crime then they have access to the back-up system but 
the citizen doesn't, which comes back to this whole question of to what degree should a 
citizen be able to use the information to, in a sense, be a private eye or pursue some 
preoccupation. 

 
Mr GROOM - Wasn't there also a question about the definition of back-up systems?  For 

example, you have a formal document management system and you create a document 
and you save it to the formal document management system but you also have a copy of 
that document on your desktop, for example, is the copy on the desktop a back-up? 

 
Mr ALLSTON - No. 
 
Mr GROOM - So what is the definition of it then? 
 
Mr ALLSTON - It's not defined in the act. 
 
Mr GROOM - You clearly draw that demarcation on it. 
 
Mr ALLSTON - Because it's not defined, you go to the ordinary English meaning of it. 
 
Mr BOOTH - Sorry, I couldn't hear that. 
 
Mr ALLSTON - Because it's defined, you go to the ordinary English meaning of it. 
 
Mr GROOM - Which is what? 
 
Mr ALLSTON - You back-up your computer at home, don't you, on a hard drive. 
 
Mr GROOM - I don't know. 
 
Mr ALLSTON - Backing up a computer or an electronic system is putting that information 

somewhere else. 
 
Mr GROOM - Like your desktop. 
 
Mr ALLSTON - No, the desktop wouldn't be.  That is a resource that is readily available to 

you that you manage. 
 
Mr GROOM - So if I save it to my desktop it's accessible, but if I save it to my hard drive 

it's not. 
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Mr ALLSTON - That would be true. 
 
Mr GROOM - Is that right? 
 
Mr ALLSTON - Yes, but it would be very rare.  At home I have a hard drive sitting next to 

my computer to which I'd back up stuff.  So if my computer crashes, I don't lose it, but 
agencies and ministers aren't likely to have desktop back-up systems, one would think, 
they'll have them in other systems. 

 
Mr GROOM - I am very interested in this issue because it seems like a practical issue and it 

seems to me that it's a strange demarcation.  It's not defined.  It seems to me that the real 
question is whether or not a review of the back-up system falls into that category of 
creating an unfair burden, like too burdensome a request. 

 
 I can get my head around that concept - that is a judgment someone's making - it's not 

available on the main system.  Is there a back-up system somewhere?  Yes, but it's going 
to be very expensive to do a proper review of that and so therefore the broader judgment 
is, 'No, look on balance, we think that's too burdensome and therefore it's rejected'.  I can 
get my head around that concept but this demarcation between what is the system and 
what is a back-up system, it seems very nebulous to me. 

 
Mr ALLSTON - That is a fair observation.  Does it do more work than the voluminous 

provision under section 20? 
 
Mr GROOM - Yes. 
 
Mr ALLSTON - Maybe section 20 is all you need because it might be very easy to go to a 

back-up system. 
 
Mr GROOM - Exactly. 
 
Mr ALLSTON - I wasn't involved in the design of it - to my knowledge anyway.  I might 

have commented on it but I don't recall doing so. 
 
Mr BOOTH - Simon, it is very interesting because in the case of the Aurora matter we got 

those documents, finally, off other computers.  They had been deleted from the primary 
records that the company, Aurora, was making available as their primary record.  We 
know now that, in fact, some of these things were stored in a different place that the FOI 
or RTI officer didn't have access to.  But we also know that some of these records which 
were discovered as a result of being cc-ed to other computers that Mr Todd was able to 
discover stuff that had been in the words of Aurora 'sanitised'.  Somebody creates a 
primary record, creates a backup copy of it, links the primary record, which means that it 
is not discoverable because it is held in a backup system.  But the document exists.  I 
think the assumption about not being able to access to backup stuff assumes that there 
has been no malfeasance or incompetence or whatever in terms of the construction of the 
document management system that you have.  But is just creates this beautiful loophole 
where you can create a backup system that is discoverable only to you and to nobody 
else - at least not a member of parliament or a citizen with a lawful reason for doing so.  
How would you know?  How would I have complained to you?  I think Aurora have 
something hidden on a computer somewhere. 
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Mr ALLSTON  - It is quite true that the section means that you cannot get at anything in the 

backup system - 
 
Mr BOOTH -  Even if the primary record has been unlawfully destroyed?  It ought not arise 

that you need to look at the backup system unless there has been some problem with the 
primary record system in that it hasn't been kept properly or that there have been 
deliberate deletions. 

 
Mr ALLSTON - Certainly it is a mechanism by which somebody who wanted to deliberately 

do so could stop information being accessible under RTI. 
 
Mr BOOTH -  Exactly. 
 
Mr ALLSTON - But that presumably would involve an offence under the legislation which 

you could deal with. 
 
Mr BOOTH -  If you could discover it, though.  This is the beauty of FOI and RTI.  It is a 

brake on illegal activity, shall we say.  It is a great tonic to make sure that everybody is 
aware that information is in the public interest; it is public knowledge; it is stuff that 
belongs to the public and cannot be destroyed, but under this particular clause you can 
create a situation where it is impossible to discover it.  Anybody who operates in an 
agency like that could create a primary record, destroy it and just keep the rest on their 
desktop and find that it is not discoverable if you call it, presumably, a backup - even 
though I think the Archives Act does make desktop records a document that has to be 
lodged for the purposes of that act. 

 
Mr ALLSTON - That is right.  All of these records are crown records, so if a person destroys 

a record - and I suppose there might be a question as to whether they destroy it if it goes 
into a backup system - then they would commit an offence. 

 
Mr BOOTH -  Would you agree that if a record had been unlawfully destroyed that the 

backup should not be exempt - that there should be some mechanism there were an 
unlawful destruction does not lead to an exemption from discovery? 

 
Mr ALLSTON - In thinking about this, I have just come up with the question as to whether 

or not if it is moved into a backup system there has actually been a destruction of the 
record.  You probably haven't committed an offence, all you have done is move it out of 
the reach of RTI. 

 
Mr BOOTH -  So you back it up on a desktop and then you destroy the primary record?  

You have effectively destroyed the primary record and by dint of it falling into the 
definition of a backup, you have made it undiscoverable. 

 
Mr ALLSTON - I have not looked at this in detail, Kim, but I would doubt whether that is 

an appropriate analysis. With so much of our information nowadays we do not have the 
paper record, we have only stuff on microfiche or whatever.  The original record has 
long since disappeared and all we have is the electronic copy, so there might well be an 
argument that if it has gone into a backup system you haven't destroyed it, but the 
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practical effect of just putting it there and getting rid of the paper copy is that no offence 
has been committed, and yet it is not accessible under RTI.   

 
Mr BOOTH -  That is a serious issue, Simon, because that effectively would mean that an 

agency would not be obliged to make good in fact a document management system 
where nothing was FOI-able because - 

 
Mr ALLSTON - It was all in a backup system. 
 
Mr BOOTH -  Yes, all in backup, and the primary record was deleted. 
 
Mr ALLSTON - I think that is a real issue.  Richard Connock pointed out to me earlier that 

it is backup systems, so one would have to question whether desk-top backup hard drive 
was a backup system.  It is more likely to be looking at the systems of larger entities like 
departments and agencies and so on. 

 
Mr BOOTH - It might be under the Archives Act.  I seem to remember reading something 

about them being records that have to be preserved. 
 
Mr ALLSTON - Yes, and I was just making the observation about what 'system' means.  

That is all I wanted to say about section 10 but it did seem to me that there was a point to 
be made there that, yes, it affects the citizen but it doesn't affect the police or integrity 
agencies. 

 
Mr BOOTH - Simon, the RTI act was not put in place to provide access for the police, 

though, was it?  If we are looking at reasons for the act it is for the public to have access 
to things that are in the public interest.  It is a serious thing that you could effectively 
defeat the reasons for the RTI act, notwithstanding that the police could still get at it, but 
it actually stops members of parliament and the public from having access to records with 
that mechanism. 

 
Mr ALLSTON - That is right. 
 
Mr BOOTH - Are there other amendments that you think should be put in place to 

strengthen the act?  You have looked at the amendments.  Did you say that it had gone to 
Parliament and you haven't seen a final version but you are happy now? 

 
Mr ALLSTON - Yes, that is right.  I didn't see this before it was tabled.  As I said earlier, 

most of it is housekeeping stuff.  The two changes that really raise policy issues are the 
ones that we have debated quite a bit. 

 
Mr BOOTH - But there are other measures or amendments that should be suggested to the 

act? 
 
Mr ALLSTON - There are two that I am aware of at the moment.  I have not written to the 

department about this because the occasion hasn't yet arisen, but it would seem that the 
Ombudsman doesn't have the ability to review the general run of decisions made under 
the act by the minister or a delegate of the minister.  I think that will need attention at 
some stage or another. 
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 I am not sure that it is going to require amendment but certainly careful consideration 
needs to be given to the interaction between the Personal Information Protection Act and 
the Right to Information Act in that the definition of personal information is very wide.  
That definition is the same in both acts and it is very wide.  The practicalities of that are 
quite significant and are going to need a fair bit of teasing out.  Whether or not that will 
need amendment to the legislation in due course, I don't know.  By and large it seems to 
me that the RTI act is a vast improvement on its predecessor and that the Ombudsman 
has all the powers needed to more efficiently deal with reviews than before, although I 
support the amendment that is proposed to those powers in this bill.  We have only had to 
do one case conference since it started and largely we have been able to negotiate our 
way through other stuff and by and large it seems that the act is pretty well constructed. 

 
Mr BOOTH - Are you suggesting that the PIP act would need some amendment in terms of 

the definition of personal information? 
 
Mr ALLSTON - I doubt that is going to be possible, Kim.  It is probably sensible but I doubt 

whether it is possible because three other jurisdictions in Australia have the same 
definition, so there is a certain community of approach to this.  The consequences of the 
width of the definition are quite significant.  This is a matter that is still under 
contemplation but it did seem to me, as I think you probably know, that there would be 
value in the Ombudsman providing guidance to agencies through a guideline on how 
those two pieces of legislation interact. 

 
Mr BOOTH - It seems like you could inadvertently breach the PIP act by providing 

information under RTI? 
 
Mr ALLSTON - I don't think that can be true. 
 
Mr BOOTH - Then where does the conflict come in with the definitions?  Are you saying 

they need potentially some sort of clarification or amendment? 
 
Mr ALLSTON - The width of the definition then engages the administrative provisions in 

section 36 about personal information.  In brief, the definition of personal information is 
so wide that it would seem to create a situation where, when an agency is trying to 
decide whether or not personal information should be released, it has to consult much 
more widely than is practical.  That is the sort of concern that I have at the moment.  It is 
still under consideration because I am doing a bit of research at the moment to see how 
other jurisdictions in the country deal with this, with a view to getting some further 
advice from the Solicitor-General on how it should all be dealt with. 

 
CHAIR - I would like to thank you very much for your time today. 
 
Mr ALLSTON - Thank you very much. 
 
 
THE WITNESS WITHDREW. 
 
 


